North Dakota Law Review
Volume 33

Number 3

Article 1

1957

The Bulk Sales Act: Should It Be Revised
Ross C. Tisdale

Follow this and additional works at: https://commons.und.edu/ndlr
Part of the Law Commons

Recommended Citation
Tisdale, Ross C. (1957) "The Bulk Sales Act: Should It Be Revised," North Dakota Law Review: Vol. 33 : No.
3 , Article 1.
Available at: https://commons.und.edu/ndlr/vol33/iss3/1

This Article is brought to you for free and open access by the School of Law at UND Scholarly Commons. It has
been accepted for inclusion in North Dakota Law Review by an authorized editor of UND Scholarly Commons. For
more information, please contact und.commons@library.und.edu.

THE BULK SALES ACT: SHOULD IT BE REVISED?
Ross C.

TISDALE*

The proposal to harmonize the entire field of commercial law by
promulgation of a Uniform Commercial Code has resulted in a critical re-examination of existing statute and case law in related
fields.' Among other things, the subject of bulk sales has received a
thorough going over in the code.2 In view of the fact that no uniform legislation exists on this subject, and the further fact that existing statutes originated through the efforts of Credit Mens'
Associations, 3 lay groups with an axe to grind, we may well wonder
whether the needs of the community are in fact being served
properly.
What was the reasorn for enactment of a bulk sales law in the
first instance? Credit men unquestionably felt that the common
law provided no adequate remedy where a merchant in failing circumstances sold out his stock in bulk to an innocent pur4
chaser, often departing with the proceeds for parts unknown. Of
course if it could be established that the buyer had participated in a
scheme to defraud the seller's -creditors, the transaction could be
attacked as a fraudulent conveyance.5 But instances where badges
of fraud stood out clearly enough to justify avoidance of the transaction would be relatively rare, for fraud seldom lends itself to
easy proof. Clearly what was needed was some method of circumventing the requirement that fraud be established as a condition of
relief.

What remedy did the legislature provide? Statutory prerequisites for a valid bulk sale vary widely from state to state, but two
main forms of enactment can be discerned: (1) the Pennsylvania
type' and (2) the New York type7 upon which our North Dakota
Act8 is based. Under either type of statute, notice to creditors of
the proposed transfer in bulk is the key requirement. The basic
*Professor of Law, University- of North Dakota.
1. Over 80 items on the general subject of commercial law are listed in the Index

to Legal Periodicals covering the period from August, 1952, to July, 1955.

For a general

discussion of the whole field see the excellent symposium on the Uniform Commercial Code
found in 16 Law, and Contemp. Prob. 1-346.
2. Uniform Commercial Code, Title 6; hereinafter cited as U. C. C. §-

3. Billig, Bulk Sales Laws, 77 U. of Pa. L. Rev. 72 (1928).
4. Id. at 75.
5.

Newell v. Wagness, 1. N.D. 62, 44 N.W. 1014 (1890),

3 Williston, Sales I 643d

(Rev. Ed. 1948).
6. Pa. Stat. Ann. tit. 69 if 521-529 (1931).
7. N. Y. Pers. Prop. Law 5 44 (bulk sales); N. Y. Lien'Law J 230a (bulk mortgages).
8. N. D. Rev. Code 1§ 51-0201 to 51-0204 (1943).
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idea is that, once having received notice, a creditor will proceed to
investigate the bona fides of the transaction to determine whether
legal steps to protect his interests are indicated. The legislature
avoids the requirement that fraud be established as a condition to
avoidance by providing that the transfer is either void or presumptively void as to all creditors entitled to notice and not receiving it.
Usually the sale is not upset, but the purchaser becomes a receiver
for the benefit of all creditors.
Does this statutory scheme adequately protect the creditors of
the seller without unduly hampering men in their legitimate business transactions?
Our statuto defines a bulk sale as "the sale ... in bulk, of any
part or the whole of a stock of merchandise, or merchandise and
fixtures pertaining to the conduct of a business, otherwise than in
the ordinary course of trade and in the regular prosecution of the
business of the seller, transferor, or assignor."' The statute makes
the sale void unless the parties meet three requirements: first, the
buyer and the seller must join in making a full cost inventory of the
goods to be tranferred (no mention being made. as to what must
be done with the inventory"°); second, the seller: must furnish upon
demand by the buyer a list of all creditors with amounts owing
each, certified under oath as true and correct; and third, the buyer
must give each creditor, five days prior to taking possession, a notice setting out, the price, terms and conditions of the sale. The statute does not upset the sale for noncompliance, but provides that
upon application of any creditor not receiving proper notice the
purchaser becomes a receiver for the benefit of all creditors of the
seller. Of course if the purchaser conforms to the statutory procedure he should not be held accountable for the failure to notify a
creditor whose name did not appear on the list furnished by the
seller since he is entitled to rely on the seller's sworn statement that
the list is complete.',
The statutes based on the Pennsylvania Act go one step further
in protection of creditors. Their basic premise would appear to be
that if creditors exist the purchase money should go to meet their
claims and a duty is imposed on the purchaser to see that creditor's
claims are met to the extent of the purchase price available for dis9. N. D. Rev. Code § 51-0202 (1943).
10. The inventory requirement of course affords a degree of protection to the purchaser, but it would be equally valuable to the creditors under proper statutory regulations.
11. N.D. Rev. Code § 51-0204 (1943).
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tribution.'" While it might be contended that this imposes a heavy
burden on the purchaser, the procedures prescribed tend to keep
this burden to a minimum. The purchaser has no duty to pay unless
the seller certifies that he has existing creditors or the buyer is himself aware that such creditors exist.'- In case contested. claims exist
the buyer can always tender the purchase price into a court of competent jurisdiction and implead the interested parties. 4 Tax problems are avoided by making it the seller's duty to pay all taxes and
obtain a certificate as proof of that fact issued by the proper authorities." Obviously, even under this form of statute opportunities for
fraud exist. Thus, the parties may quote one price for the benefit
of creditors and sell for a higher price, or an inequitable distribution of proceeds may be made unless payment is required to be
made under court supervision. No statute can prevent fraud where
the parties are unscrupulous, but this form of enactment goes furthest in forestalling trouble by providing for payment of creditors,
The North Dakota Act has been construed by the court in only
eight cases, and a brief run-through of those case will serve to give
us a picture of the attitude of our court toward the regulation of
bulk sales.
In Greene v. Robbins16 a merchant made a bulk transfer of a
stock of goods and fixtures to an assignee for the benefit of creditors by an instrument void on its face. The assignee, in turn, transferred the goods and fixtures in bulk to an innocent purchaser for
value without giving notice to creditors. The sheriff then levied attachments for the benefit of prior creditors and the purchaser sued
to recover possession. The court considered two questions: whether
the statute applied to an assignee for the benefit of creditors, and
the effect of an assignment void on its face. Although the court felt
that the statute had no application, since an assignee was not one
engaged in selling merchandise in regular course of business, it was
not obliged to decide that question because the Act at that time
12. Pa. Stat. Ann. tit. 69, § 523 (1931) (repealed by U. C. C.).
13. Pa. Stat. Ann. tit. 69 § 521 (1931) (repealed).
14. The relevant section concludes:
"Provided, however,. that if the vendor and
creditors do not agree in writing to a schedule of distribution of the proceeds of said sale,
or the purchaser, auctioneer, or agent has reason to believe that the vendor has failed to
either furnish a list of all his . . . creditors, or furnish the full amounts of the debts due
each creditor, or for any other reason . . . is unable to: make proper distribution . . .
then the said purchaser . . . shall within ten days after the consummation of said sale,
pay the purchase money . . . less the expenses . . . into the court of-common pleas . . .
and the said court shall, upon motion of any party interested.,. form an, issue in such form
as said court may deem proper, and make distribution of said:.fund to and among the
persons legally entitled thereto . . ." Pa. Stat. Ann. tit. 69, § .523 .(repealed)
15. Pa. Stat. Ann. tit. 60, § 529 (required of corporations, 'oint stock associations,
limited partnerships, or'any company).
16. 29 N. D. 131, 150 N.W. 561 (1914).
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created only a rebuttable presumption of fraud, l - and the court
was satisfied that the plaintiff was a bona fide purchaser for value.
But the court pointed out that even though the deed of assignment
was void on its face the creditor had stood by for two months without taking action. Since the transaction was good between the parties, when plaintiff purchased without notice of an intent to hinder
and defraud creditors he cut off their right to attack the transaction
on either ground.
This abortive attempt to evade creditors suggests a possible use
of the bulk sales:act to forestall trouble where a compromise agreement seems feasable but for the existence of one or more obstreperous creditors. If we assume that non-consenting creditors have
claims so large that payment in full would be impractical, a consenting creditor might agree to purchase the business at a price
corresponding to the total amount necessary to pay all creditors the
agreed percentage under the compromise agreement. If the parties
are careful to follow the provisions of the bulk sales law, and nonconsenting creditors are tendered a check for their proportionate
share of the proceeds, is any remedy open to a nonconsenting creditor? One writer has suggested that at least under the Pennsylvania
type of statute, nonconsenting creditors could be sent a check for
their share of the proceeds, subject to the condition that it be received in full payment, thus discharging the debtor of all further
liability. 1 Of course, the creditor could refuse to indorse and cash
the check, in which event he would be entitled to a check without
the condition annexed. The inertia of creditors in general indicates
that most would sign, and thus the debtor effectively obtains release from liability, and the creditors a substantial payment of their
claims, having escaped the burdensome charges incident to bankruptcy administration. However, it must be noted that the debtor's
property has found its way into the hands of his nominee without
the consent of all his creditors. It is a transaction following the
classical lines of a fraudulent conveyance, and should be open to
attack on that basis. 19
The case of Johnson v. Kellyz ° raised a related problem. What
17. "A sale of any portion of a stock of merchandise otherwise than in ordinary
course of trade in the regular and usual prosecution of the seller's buiness, or a sale of an
entire stock of merchandise in gross, will be presumed to be fraudulent and void as

against the creditors of the seller."

N. D. Laws 1907, c. 221.

18. Harris. The Bulk Sale as a

Vehicle for Effecting Out-of-Court

Settlement with

Creditors, 55 Com. L. J. 317 (1950).
19. Sterling Nat. Bank & Trust Co. v. Complex Dresses, 240 App. Div. 57, 269 N.
Y. Supp. 110 (1st Dep't. 1934).
20. 32 N.D. 116, 155 N.W. 683 (1915).
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type of business does the statute cover? In that case a creditor levied upon restaurant fixtures, and the purchaser sought to recover
damages from the sheriff for a wrongful levy. The trial court gave
an instruction based on the assumption that notice to creditors
would be required if the jury found the restauranteur to be a merchant. In reversing a verdict and judgment for the defendant, the
court clearly held that a business engaged primarily in selling services did not fall within the Act.
Although our present statute specifically exempts only executors,
administrators, receivers, trustees in bankruptcy or any public officer acting under judicial process, 21 the courts in other jurisdictions
have held that the Bulk Sales Act does not apply to any business
engaged primarily in selling services rather than goods,2' 2 and commercial experience indicates that credit is not generally extended
on the faith of a stock of merchandise in that type of business.
While some bulk sales are made, the evil sought to be avoided by
the statute exists only where the sale is of a substantial part of a
stock of merchandise.
Congress Candy Company v. Farmer-&Sell 22 points up two questions relating to application of the statute. First, does the bulk sales
act apply to a transfer of exempt property? Second, is the creation
of a security interest a transfer within the Act? The court answered
the first question in the negative, thus, making it unnecessary to
answer the second. However, acts not expressly covering mortgage
transactions are quite uniformly held not to extend to cases of mortgage or pledge. 24 The case does suggest another question that has
not been raised in North Dakota. Is a sale of an undivided half interest in a business to create a partnership within the Bulk Sales
Act? There is authority holding that such a transaction is not a sale
or transfer within the meaning of the Act.2 5 This view would appear justified in view of the, fact that the original debtor remains
personally liable on the claim and the partnership assets are available for its satisfaction. There is authority to the contrary, however,
based on the fact that the transfer does in fact hamper the creditor
in that he can no longer levy upon the whole stock but only on the
vendor's interest therein.2r Of course a sale of a partner's interest to
21. N. D. Rev. Code J 51-0201 (4) (1943).
22. For an excellent review of the authorities see Miller, Wash. U.L.Q. Rev. 1
(1954); 3 Williston, Sales § 643b (Rev. Ed. 1948).
23. 73 N.D. 174, N.W.2d 796 (1944).
24. See Note, 57 A. L. R. 1049 (1928).
25. C. M. Miller Co. Inc., v. Lunceford, 54 Ga. App. 21, 186 S.E. 766 (1936);
Schoeppel v. Pfannenstell, 122 Kan. 630, 253 Pac. 567 (1927).
26. Daly v. Sumpter Drug Co., 127 Tenn. 412, 155 S.W. 167 (1913).
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the remaining partners would appear to be valid under the first
view unless a scheme to evade the operation of the bulk sales law
exists. Thus one could transfer a half interest in the business in one
transaction, and immediately thereafter sell the remaining interest
to the supposed new partner. Such a transaction has been condemned, although the same jurisdiction has held a transfer of a part
27
interest was not a bulk transfer within the meaning of the act.
Arguments which justify taking a transfer to a prospective partner
out of the act would also sustain a holding excluding a transfer to a
corporation formed to take over an existing business, where it assurmed all outstanding debts.
While we are on the subject of transfers within the Act, it might
be well to point out that an auction sale is a feasible method for
avoiding regulation of a bulk sale. Yet here is a case where the vice
of a secret sale would leave distant creditors without a remedy,
provided all notice requirements relating to auction sales were
met.2" That this is true has been recognized in several states which
have expressly brought the auction sale within the provisions of the
Act.2 9 Upon the auctioneer is placed the duty of securing an inventory and giving notice to creditors, and, in Pennsylvania, he has the
0
duty of paying creditors pro rata from the proceeds of the sale.3
Our Bulk Sales Act contains no definition of the word "creditor,"
but the debtor-creditor provisions of the code define a "creditor"
as one to whom an obligation is due"-or more specifically, as one
in whose favor an obligation exists by reason of which he is or may
become entitled to the payment of money. 2 This definition is broad
enough to include not only liquidated but unliquidated claims
arising either in contract or tort. But in construing the bulk sales
act our court held in Griffin v. Allis-Chalmers Mfg. Co., 33 and in
Ewaniuk v. Rosenberg,3 that only prior creditors with liquidated
claims were entitled to the protection of the Act. "To hold other27. C. M. Miller Co. Inc. v. Lunceford, 54 Ga. App. 21, 186 S.E. 766 (1936).
28. The only notice provided by law is a six day notice to the county treasurer. N.
D. Rev. Code § 55-0501 (1943). Although statutory language might appear prima facie
broad enough to cover auction sales, it must be recalled that the bulk sales act is directed
at secret sales, whereas the auction sale is a public sale held under authority of law.
Decisions holding the bulk sales act inapplicable exist in both New York and New Jersey.
See Weintraub and Levin. Bulk Sales Law and Adequate Protection of Creditors, 65 Harv.
L. Rev. 418, 422 n. 14 (1952).
29. Pa. Stat. Ann. tit. 69 §§ 521, 523 (1931); Ky. Rev. Stat. Ann. c. 377, §§ .020,
1030, .040 (Baldwin 1943). California, with the New 'York form of statute, requires
notice to creditors in case of a bulk sale at auction. Cal. Civ. Code § 3440 (1949). Such
a requirement is unusual in this type of statute.
30. Pa. Stat. Ann. tit. 69 § 523.

31.
32.
33.
34.

N. D.
Id.; §
65 N.
34 N.

Rev. Code § 1-0119 (1943).
13-0101.
D. 379, 259 N.W. 89 (1943).
D. 93, 157 N.W..691(1916). -
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wise," the court states in the Griffin case, "would give, to claimants
possessing uncertain and speculative demands a power to harass
and interfere with the, business of persons against whom such
claims are made, which we think could not have been made within
the intent of the legislature."35 It might be suggested, with all due.
respect to the court, that if the debtor was aware that a claim was
asserted, although unliquidated, it should be listed. Such a creditor
suffers as great an injury as any other, and if a creditor with a liquidated claim rightfully attacked the conveyance some. procedure
should exist enabling the creditor with an unliquidated claim to
share in the proceeds available for distribution. However, it may be
true that in the cases cited above the creditor did not assert a claim
until the sale had been completed. In other words, the debtor acted
in good faith when he failed to list the claimant as an existing
creditor.
In Lindstrom v. Spicher,36 our court held that where a list furnished the purchaser did not include the name of the county which
held a claim for unpaid personal property taxes, the county was a
creditor entitled to notice and could proceed against the purchaser
as a receiver under the act. The opinion would appear to be based
on the assumption that the purchaser was charged with notice of
this claim. To remove any doubt about the matter, the present law
provides that a tax lien follows property sold in bulk.8 7
McMillen v. Nelson 38 presents a special problem in creditors'
rights. There the purchaser assumed liability for a large claim owed
a wholesaler, and ultimately gave notes and cash to settle the claim.
No attempt was made to comply with the act and other creditors
sought to hold him as a receiver. The purchaser, believing that his
payment had benefited the other creditors, took an assignment of
the claim from the wholesaler and sought to induce its allowance by
the receiver. The majority of the court felt that his claim to subrogation could not be sustained, pointing out that he had never disaffirmed the sale. It was further indicated that the act applied only
to those whose claims existed at the time of the sale or transfer and
not to those claims arising thereafter. The court admitted, however,
that subrogation would be proper where the conveyance was free
of actual fraud, and the payment made by the purchaser benefited
existing creditors. Since the creditor in the instant case had partici35.
36.
37.
38.

65
53
N.
47

N. D. 379, 383, 259 N.W. 89, 91 (1934).
N.D. 195, 205 N.W. 231 (1925).
D. Rev. Code § 57-2219 (1943).
N. D. S84, 131 N.W. 618 (1921).
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pated in making the inventory the court felt be was aware that
other merchandise creditors existed and that nothing was being
done to protect their interests. In all probability the purchaser also
knew this and in any event as assignee he stood in the shoes of the
assignor.3 9
Minneapolis Drug Co. v. Keairness40 is the only case in North
Dakota which expresses clearly the idea that the non-complying
puchaser becomes a "receiver" for the benefit of all creditors, and
that the ordinary race of priority between creditors cannot prevail
under the Bulk Sales Act. In that case one creditor had proceeded
by garnishment and others by execution. Although the facts are not
too clearly set out in the report, seemingly the garnishment creditor
had acted with sufficient speed to tie up the purchase money before
it had been paid over to the seller, and to forestall trouble, the purchaser paid the money into court. The trial court ordered a distribution pro rata despite the strenuous objection of the diligent creditor that the remedy afforded under the act is the same remedy existing against anyone who holds property of another. In rejecting
the argument that priority went to the "swift creditor" Judge
Robinson stated: "The purpose (of the statute) was to prevent an
expensive and unseemingly scramble for unjust preferences, and to
secure a fair distribution of the property..."41
The remedies available to creditors under our Bulk Sales Act
must be considered in the light of two distinct fact situations: (1)
where the statute has not been followed and the transaction is void
as to the creditors of the vendor; and (2) where the statute has
been complied with. In the first relief may be sought against either
the seller or the purchaser as "receiver" of the goods under the statute. Where the seller is solvent no particular problem exists. But
all too frequently, the seller, although honestly desiring to meet his
obligations, may be financially unable to do so, or he may squander
the proceeds. He, like other hard pressed debtors, will tend to ward
off suit by paying pressing claims in full, leaving the less diligent
creditor to seek his relief under the Bulk Sales Act. Our act states
that such creditors may apply to have the purchaser declared a
receiver "accountable to such creditors for all the goods, wares,
merchandise, and fixtures that have come into his possession by
39. Compire Crichton v. Qualley, "51 N. D. 361, 199 N.W. 858 (1924); and 196
Iowa 399, 194 N.W. 370 (1923) where purchaser was subrogated to rights of creditors
he paid off in good faith although he failed to demand a list of creditors from the buyer.
40. 39 N. D. 318, 167 N.W. 326 (1918).
•41. Id., at 321, 167 N.W, at 326.
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virtue of such sale.. ,"42 This language poses tvo questions: What
does the word "receiver" imply? How soon may this application to
have the puchaser declared a receiver be made? Clearly there is no
indication that "receiver" as used above means an equity receiver,
or a receiver appointed in aid of execution under code provisions.4
Even were we to assume that the code receivership provisions applied, the creditor's position would not be improved. If he. has no
lien on any specific property of his debtor he is in no position to ask
44
for appointment or a receiver.
The history of bulk sales legislation in North Dakota indicates
that the Act was intended to supplement the law of fraudulent conveyancing. Thus, the original form of the statute created a presumption of fraud where non-compliance with its requirements was established. 5 In its final form the legislature saw fit to make the sale
void regardless of.fraud. 46 While an able writer has contended that ,
the statute creates a new remedy, 47 and this opinion was based on
several cas.es which permitted an attack in equity by simple unsecured creditors, '4 the opposing view seems more logical in the'
absence of clear legislative intent to spell out such a remedy. In
fact the word "receiver" used in the statute is clearly not and could
not be the equivalent of a court appointed agent, since the purchaser is a party vitally interested in defeating the claim of creditors.
Presumably the statute does nothing more than make the purchaser
4
a trustee for the benefit of all creditors.
The leading case50 which holds that under our form of statute
judgment is not a prerequisite to relief, itself suggests that a direct
remedy in equity is appropriate only where there is an inadequate
remedy at law because the debtor has absconded with the proceeds
of the sale, or has removed from the state; all these are grounds that
might justify proceeding by attachment upon institution of the action
in North Dakota.5 ' On the other hand, our Court has recognized
42. N. D. Rev. Code § 51-0203 (1943).
43. N. D. Rev. Code § 28-2512 and §§ 32-1001 to 32-1005 .(1943).
44. Golden Valley Land & Cattle Co. v. Johnstone, 21 N. D. 101, 128 N.W. 691
(1910); Minkler v. U. S. Sheep Co., 4 N. D. 507, 62 N.W. 594 (1895).
45. See note 17, supra.
46. N. D. Rev. Code § 51-0202 (1943).
47. 1 Glenn, Fraudulent Conveyances and Preferences 549, § 314 (Rev. Ed. 1940).
48. Coffey v. MeGahey, 181 Mich. 225, 148 N.W. 356 (1914); Touris v. Karantzalis
170 App. Div. 42, 156 N. Y. Supp. 526 (1st Dep't. 1915) .
49. Minneapolis Drug Co. v. Keairness,,39 N. D..318, 167 N.W. 326 (1918).
50. Coffey v. McGahey, 181 Mich. 225, 148 N.W. 356 (1914).
51. N. D. Rev. Code § 32-0801 (1943) sets out the following grounds for attachment:
"(1) When the defendant is.not a resident -of this. state, or is a.foreign corporation;
.(2). When the defendant. has, absconded or concealed himself;
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that as a "receiver" the purchaser holds the goods constituting the
subject matter of the sale in trust for all creditors and to use the
language of the statute, "shall be accountable to such creditors."
It seems obvious that this refers not only to creditors making application,. but to any creditor of the seller entitled to attack the transaction because the provisions of the statute were not complied with.
In. other jurisdictions, it is a common practice to ask that the purchaser be declared a receiver under the Bulk Sale Act and that a
temporary injunction be granted and a "receiver" appointed for the
puirpose of securing an accounting.52 It does not follow from the above observations, however, that a simple unsecured creditor can
attack the conveyance. He must first, absent any grounds for application of the provisions of the Uniform Fraudulent Conveyance
Act, 3 place himself in a position to invoke the special remedies against his debtor's debtor made available under the Code, by first
securing judgment against his debtor and the issuance of execution.5 4 He has a speedy remedy only where he may commence his
suit by immediate attachment or garnishment, since he may levy directly if the Bulk Sales Act has not been complied with, 55 but courts
have a natural antipathy to tying up the defendant's property in advance of judgment. Be that as it may, ordinarily it is only after one
has secured judgment and execution has issued that the creditor is
in a position to invoke the provisions of the Act. Once he has disclosed that the failure to meet its requirements is the basis for
reaching his debtor's property, now in the possesion of the purchaser, he has disclosed that the interests of all other creditors of the
seller are involved and distribution must be made pro rata, whether
the other creditors are judgment creditors or not.56 It would seem to
(3) When the defendant has removed or is about to remove his property . . .
from this state, not leaving enough therein for the payment of his debts;
(4) When the defendant has sold . . . or is about to sell . . . or -otherwise
dispose of his property, with intent to cheat or defraud his creditors, or to hinder or
delay them in the collection of their debts;
(5) When the defendant is about to remove his residence from the county where
he resides with the intention of permanently changing the same, and fails or neglects
on demand to give security for the debt upon which the action is commenced;
(6) When the debt upon which the action is commenced was incurred for property obtained under false pretenses;
(7) When the defendant is about to remove his property . . . fromr the state with
the intent or to the effect of cheating or defrauding his creditors . . .
(8) In any action to recover purchase money for personal property sold to the
defendant .
(9)
In any action brought against the owner of any motor vehicle . . . the

motor vehicle alleged to have been driven . . . or owned by a negligent driver or owner
thereof, at the time of such accident. may be attached."

52. For an example, see the Coffey case cited supra note 50.
53. N. D. Rev. Code §§ 13-0201 to 13-0211 (1943).
54. I Glenn, op. cit. supra note 47, § 85; 37 C. J. S. § 488.
55. 1 Glenn, op. cit. supra note 47 §§ 84, 85; 37 C. J. S. § 489.

56. Minneapolis Drug Co. v. Keairness, 39 N. D. 318, 167 N.W. 326 (1918).
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be a proper case for appointment of a receiver or special master to
receive and pass upon respective claims.
As between attachment and garnishment, the latter appears to
offer the speediest remedy in the majority of cases. The overwhelming weight of authority sustains garnishment of the merchandise, or
purchase money, in the hands of the purchaser. 5 7 A well recognized
exception to the rule that recourse against the garnishee is dependent on the garnishee's liability to the defendant arises where the
garnishee is in possession of effects of the defendant under a fraudulent transfer from the later. By analogy, the majority rule is that a
transfer, void as to creditors because of failure to comply with the
Bulk Sales Act, renders the merchandise in the hands of the purchaser subject to garnishment proceedings. The result is the same
although no actual fraud was involved.- The theory advanced is
that since no title passed so far as creditors of the seller are concerned, the garnishee has in hig possession property of the defendant which he holds in trust by force of the act, for the benefit of
the garnishor. Only two cases to the contrary are cited in an annotation on the subject in American Law Reports,59 both based on the
proposition that the purchaser cannot be considered a debtor of the
seller.
Under the provisions of the North Dakota Code relating to garnishment," a merchandise creditor, at the time of issuing a summons in an action to recover the price of goods sold, may commence garnishment proceedings. By so doing, he guarantees recovery against the garnishee, provided he wins the main action,
since the garnishee must furnish proper bond to secure release of
the goods for resale.61 It follows that in the garnishment action the
creditor, or any other creditor may move to have the purchaser declared a receiver. In fact, where the garnishment affidavit discloses
a bulk transfer as the basis for the garnishment, the court should
require amendment of the pleadings to indicate that relief is re62
quested for the benefit of all creditors.
57. See Note, 155 A. L. R. 1061, 1064 (1945); 37 C. J. S. § 491. Seemingly the
Bulk Sales Act does not justify a holding that the purchase price is held in trust. Quaere:
Is the diligent creditor who garnishes the purchase price entitled to priority? See in this
connection the Minneapolis Drug Co. case cited supra note 56, and 37 C. J. S. 484, notes
69, 70.

58. See note, 155 A.L.R. 1061, 1064 (1945).
59. Id., at 1071, citing McGreenery v. Murphy, 76 N.H. 338, 82 Atl. 720 (1912);
Schmucker v. Lawler, 38 Pa. Super. Ct. 578 (1909).

60. N. D. Rev. Code

32-0906 (1943).

61. N. D. Rev. Code
32-0931 (1943).
62. A deduction flowing logically from the
case cited supra note 56.

holding in

the Mirneapolis Drug Co.
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As indicated heretofore, the only equitable remedy available
arises where the purchaser can be charged with fraud. Since 1943,
the date when North Dakota adopted the Uniform Fraudulent Conveyancing Act, it is no longer true that only a judgment or lien
creditor can proceed in equity to set aside a fraudulent conveyance.
That Act, even where the claim is unmatured, permits issuance of
an injunction and appointment of a receiver, with power in the
court to "make any order which the circumstances of the case may
require.""8 A fortiori, where the creditor's claim has matured, he
may commence his suit by attachment, or under the Uniform
Conveyancing Act proceed directly against the purchaser to have
the conveyance set aside. 4
But where the purchaser has notified creditors in strict compliance with the Bulk Sales Act, creditors may be in a worse position
than where the buyer failed to furnish him with a list of creditors
and no attempt at compliance can be shown. The credit manager
receiving notice of a proposed bulk sale needs more than five days
to determine what course of action to take. If he receives more
than one notice in a single week he may be totally unable to make
an adequate check.
In any event, whether or not he concludes that the transaction is
not bona fide from his point of view, he will find that he has no
means of insuring that his proportionate share of the proceeds will
be paid to him. It might be suggested that he has only to notify the
purchaser not to pay over the price. But the statute gives him no
such remedy.6 5 In fact, the purchaser, having complied with the
provisions of the act by giving him notice, can rightly contend that
th4 transaction cannot be interfered with by either an attempted
garnishment or an attachment during that period, absent any proof
of fraud. The only remaining possibility lies in filing a petition in
bankruptcy. But here again, the creditor must establish commission
of an act of bankruptcy, and making a bulk sale is not such an act.
In view of the fact that a general assignment for the benefit of creditors constitutes an act of bankruptcy, it would be quite logical to
include a bulk tranfer, and Professor Glenn suggests that this was
not done in our present bankruptcy act because proponents. of a
65. N. D. Rev. Code § 13-0209. (1943).
64 Id., 1 13-0210; see also 1 Glenn, op. cit. supra note 47,-..1 76; and. the- following
cases; Amtrican Surety Co. v.. Conner, 251, N. Y. 1.. 166. N.E. 783 (1929); Lind y. 0.
N. Johnson Co., 204 Min.. 30, 282 N.W. 661, J19 A.L. R. .914 (1938). Compare
Holden v. Walker, 63 N. D. 372, 248 N.W. 3-18' L(1903);.
65. "Any purchaser who shall conform to the pr~iiQnss of,,is chapter. shll not be
held accosntabhl.ie ats p yayto any creditor ofthe sell
" ..
(tltes pinte N, D. Rev.
bode§ 51-0204 (1943).
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bulk sales act felt that the Bankruptcy Act might not be permanent
and hence that state legislation offered the best remedy. °°
Time indicates that the original view was unsound. Experience
teaches that the bulk sale is -all too frequently resorted to by the
insolvent debtor. Practice shows that if the seller has complied with
the Bulk Sales Act, the creditor may be left with an unsecured
claim against an insolvent debtor, unable to secure judicial control
over distribution of his assets because he has, up to and immediately following the sale, committed no act of bankruptcy. The point
is nicely illustrated in an Illinois decision.6 7 There, a group of creditors arranged for the purchase of a business at a price equal to the
amount of the compromise, and waiving notice to themselves, furnished the buyer with a list of non-consenting creditors who were
given the required five-day notice. One creditor immediately
brought suit to collect his claim and attached the goods during the
five-day notice period. In striking down the attachment the court
stated: "Had the legislature intended an attachment to lie during
the five-day period in which the sale in bulk is in suspense, it
could have been so stated in the act. To hold with the plaintiff on
this point would mean that any creditor who desired to collect his
claim could prevent a sale under the Bulk Sales Act, by merely
filing an attachment during the five-day period. Such a result
should not be entertained for a creditor has no right to control an
individual in the sale of his merchandise in the absence of fraud.""'
Although there is authority to the contrary as to whether such- a
transaction constitutes a fraud on non-consenting creditors, 9 the
case clearly indicates that insolvency. alone is not sufficient ground
for attack. To the writer, it appears evident that two grounds of attack should be open, by proper amendment of the statute if necessary. First, upon proof of fraud, a direct suit in equity, a remedy
now available under the Uniform Fraudulent Conveyancing Act,
should be permitted. Secondly, in case of insolvency, absent any
proof of fraud, a provision for court distribution of the purchase
money should be made available to creditors during the five-day
notice period although they have received due notice, upon the
application to the District Court, and regardless of whether or not
they are judgment creditors.7 0 With an increase in the notice period
from five to ten or fifteen days the position of the creditor' would be

*

66. 1 Glenn, op. cit. supra note 47,
309.
67. -C. & E. Marshall Co. v. Leon,-267 -111.-App.- 242- (1932).
68. Id., at 246.
69. Case eited" note 19**upt..
70. Weintraub and Levixi, aupra note 28 at 440
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measurably improved without unduly hampering the purchaser,
since the remedies would be available only where insolvency or
fraud are established.
Other alternatives exist. We could-adopt the Pennsylvania form
of statute and require the transferee to assume pro rata distribution
of the proceeds among creditors listed. Of course such a solution
should work well where the transferor is solvent with assets other
than the purchase price subject to legal process. In the case of an
insolvent transferor, however, questions of priority and complex
tax problems, coupled with the ever present danger of fraud between seller and purchaser, makes it evident that a court-supervised
distribution is highly desirable. Making the bulk transfer an act of
bankruptcy raises a problem for Congress. Absent any relief under
the Bankruptcy Act the Pennsylvania plan offers a solution suitable
to meet this problem only if modified so that any creditor, upon
establishing the fact that the seller is insolvent, can petition for a
court distribution of the proceeds of the sale.
Another suggestion is to retain our form of statute, but adopt the
view followed in Michigan and New York that the statute gives an
immediate remedy in equity to unsecured creditors. It would be
necessary, of course, to make the plan cover the problem of the
insolvent seller, to provide that insolvency becomes a ground for
application to equity whether or not the statute has been followed
If one prefers to retain the principle that equitable relief is not
proper, then a more direct approach would be to include, as a
specific basis for levying an attachment on the stock involved in the
transfer, the case of a bulk transfer where the debtor is unable to
meet his obligations in the regular course of business. Other remedies could readily be devised, but the important point here would
seem to be that where an insolvent enters into a bulk transfer it
becomes evident that creditors will not be paid in full. It would
seem neither unjust nor unfair to say that a minimum interference
with freedom of commercial transactions is called for and that
creditors have a right to ask that distribution of the proceeds of the
sale be not left in the hands of the insolvent debtor.
This brief commentary on the North Dakota Bulk Sales Act
would not be complete without a comparison of its provisions with
those of the proposed Uniform Commercial Code. To facilitate
71
comparison those provisions follow immediately below:
71. Reference is to the AMERICAN LAW INSTITUTE AND NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, Uniform Comrnmer-
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§ 6-102, Bulk Transfer; Transfer; Transfers of Equipment; Enterprises Subject to This Article; Bulk Transfer Subject to This Article.
(1) A "bulk transfer" is any transfer in bulk and not in the ordinary
course of the transferor's business of a major part of the materials,
supplies, merchandise or other inventory ...of an enterprise sub2
ject to this article.7
(2) A transfer of a substantial part of the equipment ... of such an
enterprise is a bulk transfer if it is made in connection with a bulk
7 3
transfer of inventory, but not otherwise.
(3) The enterprises subject to this article are all those whose principle business is the sale of merchandise from stock, including those
who manufacture what they sell. 7
(5) Except as limited by the following section all bulk transfers of
goods located within this state are subject to this article.
§ 6-103. Transfer Excepted From This Article.
The following transfers are not subject to this Article:
(1) those made to give security for the performance of an obli75
gation;
(2) General assignments for the benefit of all the creditors of
the transferor, and subsequent transfers by the assignee thereunder;
(3) Transfer in settlement or realization of a lien or other security interests;
(4) Sales by executors, administrators, receivers, trustees in
bankruptcy, or any public officer under judicial process;(5) Sales made in the course of proceedings for the dissolution
of a corporation and of which the creditors or the corporation or
reorganization receive advance notice substantially equivalent to
that provided in this Article;
(6) Transfers to a person maintaining a known place of business
in this State who becomes bound to pay the debts of the transferor
cial Code (Official Draft, Text and Comments Edition, with changes and modifications
approved to 1957). U.C.C. § 6-101. Short Title (Omitted).
72. A "major part" is a change from the requirement that the statute applies when
the whole or any part of the goods are transferred. N. D. Rev. Code § 51-0202. This will
render the statute more acceptable to the layman.
73. U. C. C. § 9-109 draws a distinction between "inventory" and "equipment".
"Inventory" includes materials used or consumed in the business. This dichotomy corresponds roughly to our idea of a stock of goods and the fixtures utilized to facilitate sale.
On the other hand, the U. C. C. spells out more clearly the things included as to Lhe

subject of a transfer which are subject to regulation.

Here again the U. C. C. requires that it be a "substantial" amount of equipment
coupled with a "bulk transfer of inventory." Contrast the requirement in North Dakota,
where the transfer of "any part" of a stock of merchandise or merchandise or fixtures
makes the statute applicable. N. D. Rev. Code § 51-0202 (1943).
74. Our Act fails to spell this out..
75. "The creation of a security interest is not a bulk transfer under Article 6 .
U. C. C. § 9-111. It is possible that this is not a final disposition of the problem.
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in full and gives public notice of that fact, and who is solvent after
becoming so bound;
(7) A transfer to a new business enterprise organized to take
over and continue the business, if public notice of the transaction is
given and the new enterprise assumes the debts of the transferor
and he receives nothing from the transaction except an interest in
the new enterprise junior to the claims of creditors;
7
(8) Transfers of property which is exempt from execution. 1
§ 6-104. Schedule of Property, List of Creditors.
(1) Except as provided with respect to auction sales .... a bulk
transfer subject to this Article is ineffective against any creditor of
the transferor unless:
(a) the transferee requires the transferor to furnish a list of
his existing creditors prepared as stated in this Section; and
(b) The parties prepare a schedule of the property sufficient
to identify it;77 and
(c) The transferee preserves the list and schedule for six
months next following the transfer and permits inspection of
either or both and copying therefrom at all reasonable hours
by any creditor of the transferor, or files the list and schedule
in (a public office to be here identified ).78
(2) The list of creditors must be signed and sworn to or affirmed
by the transferor or his agent. It must contain the names and business addresses of all creditors of the transferor, with the amounts
when known, and also the names of all persons who are known to
the transferor to assert claims against him even though such claims
are disputed.
(3) Responsibility for the completeness and accuracy of the list
of creditors rests on the transferor, and the transfer is not rendered
ineffective by errors or omissions therein unless the transferee is
shown to have had knowledge.
§ 6-105. Notice to Creditors.
In addition to the requirements of the preceding Section any bulk
transfer subject to this Article except one made by auction sale ...
is ineffective against any creditor of the transferor unless at least
ten days before the goods are moved or the transferee takes pos76. Subsections (6) and (7) are new and would substantially cut down on the
number of transfers subject to notice requirements.
77. Apparently a detailed cost inventory would no longer be required, with a saving
in time and expense Bowing to the parties.
78. Preservation of the list of creditors and inventory is not expressly provided for
under North Dakota law. The six months.'requirement is tied in with a short statute
of limitations under the U. C. C.
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session of them or the interest of the transferor passes to the transferee, whichever happens first, the transferee give notice of the
transfer in the manner hereafter provided .... 79
[§ 6-106 Application of the Proceeds.
In addition to the requirements of the two preceding Sections:
(1) Upon every bulk- transfer subject to this Article for which
new consideration becomes payable except those made by sale at
auction it is the duty of the transferee to assure that such consideration is applied so far as necessary to pay those debts of the transferor which are either shown on the list furnished by the transferor ... or filed in writing in the place stated in the notice ... within thirty days after the mailing of such notice. This duty of the
transferee runs to all the holders of such debts, and may be enforced by any of them for the benefit of all.
(2) If any of said debts are in dispute the necessary sum may be
withheld from distribution until the dispute is settled or adjudicated.
(3) If the consideration payable is not enough to pay all of the
said debts in full distribution shall be made pro rata.]80
§ 6-107. The Notice.
(1) The notice to creditors ... shall state:
(a) that a bulk transfer is about to be made; and
(b) the names and business addresses of the transferor and
transferee, and all other business names and addresses used by
the transferor within three year last past so far as known to the
transferee; and
(c) whether or not all the debts of the transferor are to be paid
in full as they fall due as a result of the transaction, and if so,
the address to which creditor should send their bills.
(2) If the debts of the transferor are'not to be paid in full as they
fall due or if the transferee is in doubt on that point thenthe notice
shall state further:
(a) the location and general description of the property to be
transferred and the estimated total of the transferor's debts:
(b) the address where the schedule of property and list of
creditors ... may be inspected;
(c) whether the transfer is for new consideration and if so the
79. "Inefective" replaces the word "void" used in the North Dakota Act. Appar"entlythe desire was to avoid the confusion as to whether "void" means "voidable". There
is no apparent change in the rule that creditors may disregard the conveyance and levy
on the goods as those of the seller.
80. This section adopts the Pennsylvania plan and is optional. The writer feels ft
would be wise to adopt it.
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amount of such consideration and the time and place of payment; and
((e) if for new consideration the time and place where creditors of the transferor are to file their claims.)"'
(3) The notice in any case shall be delivered personally or sent
by registered mail to all the persons shown on the list of creditors
furnished by the transferor ...and to all other persons who are
known to the transferee to hold or assert claims against the transferor.8 2
§ 6-108. Auction Sales; "Auctioneer".
(1) A bulk transfer is subject to this Article even though it is by
sale at auction, but only in the manner and with the results stated
in this section.
(2) The transferor shall furnish a list of his creditors and assist in
the preparation of a schedule of the property to be sold, both prepared as before stated ...

(3) The person or persons other than the transferor who direct,
control or are responsible for the auction are collectively called the
"auctioneer". The auctioneer shall:
(a) receive -and retain the list of creditors and prepare and
retain the schedule of property for the period stated in this
Article ...;
(b) give notice of the auction personally or by registered mail
at least ten days before it occurs to all persons shown on the
list of creditors and to all other persons who are known to him
to hold or assert claims against the transferor; (and)
(c) assure that the net proceeds of the auction are applied as
provided in this Article ....
1'
(4) Failure of the auctioneer to perform any of these duties does
not affect the validity of the sale or the title of the purchasers, but
it renders the auctioneer liable to the creditors of the transferor as
a class for the sums owing to them from the transferor up to but
not exceeding the net proceeds of the auction. If the auctioneer
consists of several persons their liability is joint and several."4
§ 6-109. What Creditors Protected; (Credit for Payment to Particular Creditors. )
(1) The .creditors of the transferor mentioned in this Article are
81. To be omitted if the Pennsylvania plan is not adopted.
82. Where the debts of the transferor are to be paid in full, a short form of notice
facilitates "honest and solvent transactions." U'C.C. § 6-107, comment 2.
83. To be omitted if the Pennsylvania plan is not adopted.
84. The inclusion of auction sales within the definition of "bulk transfer" is new to
North Dakota and closes a possible avenue of fraud.
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those holding claims based on transactions or events occurring before the bulk transfer, but creditors who become such after notice
to creditors is given are not entitled to notice.8 5
((2) Against the aggregate obligation imposed by the provisions
of this Article concerning the application of the proceeds .. ,. the
transferee or auctioneer is entitled to credit for sum paid to particular creditors of the transferor, not exceeding the sum believed in
good faith at the time of the payment to be properly payable to
such creditors.) 86
§ 6-110. Subsequent Transfers.
When the title of a transferee to property is subject to a defect by
reason of his non-compliance with the requirements of this Article,
then:
(1) a purchaser of any such property from such transferee with
knowledge or notice of such non-compliance takes subject to such
defect, but
(2) a purchaser for value without such knowledge or notice
takes free of such defect.
§ 6-111. Limitation of Actions.
No action under this Article shall be brought more than six
months after the date on which the transferee took possession of
the goods unless the transfer has been concealed. If the transfer has
been concealed actions may be brought within six months after its
discovery.8
A cursory examination of the sections set out above indicate the
weakness of our present law regulating bulk sales. Like the circus
fat man, our Act is both too broad and too short. It includes within
its scope many transactions where danger to creditors is at a minimum and it fails to protect creditors who should be protected. On
the other hand, the provisions of the Uniform Commercial Code
spell out in detail the type of transaction and the type of business
falling within its scope, and the steps that must be taken to comply.
Although it is believed that the optional provisions requiring the
transferor to pay off the creditors should be adopted, in either form
the lawyer now will find it much easier to advise his client. Because
remedies will remain the same under the proposed code one fundamental change in local law must be made to adequately protect
85. The U. C. C. includes
North Dakota.

unliquidated

claims, contrary

to

our present holding in

86. To be omitted unless the Pennsylvania plan is adopted.
87. Since the burden imposed on a transferor is a heavy one the statute attempts
to compensate by providing a shorter limitation period.

286

NORTH

DAKOTA LAW REVIEW

[VOL.

33

creditors. As indicated in an earlier portion of this paper, the writer
believes that transfers of a stock of goods by an insolvent should be
subject to court regulation. Hence, although the statute has been
complied with, some form of remedy should be made available to
creditors during the ten day period the sale is held in abeyance.

